


JUDICIAL REVIEW AND INDIVIDUAL SELF-RULE
Gopa Sreenivasart

1. According to conventiond wisdom, aswell asto common sense, evauations of judicid review confront
an important trade-off: in many centra cases, they have to settle how merit points for the inditution as a
guardian of fundamentd individua rights should be traded off againgt demerit pointsfor it as a producer of
counter-majoritarian - and hence, presumptively illegitimate -- outcomes” Now, when someone declares
that such-and-such conventiona wisdom has governed the discussion of a certain question, one naturally
expects an announcement that this someone will proceed to shatter, puncture, or otherwise debunk that
wisdom -- especidly when the wisdom takes the form of a dichotomy or supposed trade-off. Such
prospects are exciting, | admit. Unfortunately, however, | am consgtrained in the matter by the conviction
that -- here, anyhow -- the convention is redly pretty sensble. So | am not going to debunk it. Nor,
indeed, shdl | offer to adjudicate the trade-off it endhrines. Ingtead, | am going to defend the conventiona
wisdom about judicid review againg the efforts of two would-be debunkers, Rondd Dworkin and Jeremy
Waldron.

In a series of recent works,? Dworkin has argued for a conception of democracy according to
which judicid review is fully consstent with democracy.

Many inditutiona arrangements are compatible with the mord reading, induding some thet

do not give judges the power they have in the American sructure. But none of these varied

arangementsis in principle more democratic than others. Democracy does not ingst on

judges having the last word, but it does not insst that they must not haveit (FL, p. 7).

On Dworkin's conception, a counter-mgoritarian decision by (e.g.) the Supreme Court does not, at least
not over awide range of questions, result in any demerit points for the indtitution at al; and this because
such decisons are not even presumptively illegitimate or offensve to democracy. Dworkin is thus led
explicitly to rgject the conventionad wisdom about judicia review and its associated trade-off.> More
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! Thisway of framing the issue has certain obvious empirical presuppositions. It presupposes, e.g., that amain
effect of many judicial decisions-- notably, those of the Supreme Court -- isto safeguard fundamental individual rights,
as well as that when the Supreme Court does guard these rights, it sometimes does so against the grain of majority
opinion. Both of these presuppositions can certainly be challenged. See, e.g., Gerald N. Rosenberg, The hollow hope:

Can the courts bring about social change? (Chicago: University of Chicago Press, 1991). Moreover, such challenges
are plainly to the point: depending on which of these presuppositionsis satisfied, the operation of judicial review may
-- even within the terms of the conventional wisdom -- reflect pure credit on the institution, pure discredit, or raise no
special problem. Inall three cases, the envisioned trade-off simply dissipates. Nevertheless, | am not myself going to
engage the empirical side of the issue.

2 | shall concentrate on the Introduction to hisFreedom's Law (Cambridge, Mass.: Harvard University Press,
1996). Referencesto thiswork will be abbreviated asFL.

® * So the academic debate is widely thought to be about how far democracy can properly be compromised in
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specificdly, he rgectsthistrade-off by dispensang with its dimension of potentid demerits, thereby clearing
the way for aringing endorsement of the inditution of judicid review.

Likewise, but to opposite effect, Jeremy Waldron has argued for dispensing with the dimengon of
potentia merit embraced by the conventiond trade-off, i.e. the dimension dong which the courts are
supposed to score points for protecting fundamental individual rights.* His argument is based on the nature,
not of democracy, but of principles of authority (though he adds that mgority rule is the most democratic
principle of authority). All of which leads him to astinging critique of judicia review:

Members of the higher judiciary in the United States have the power to revise the officia

understanding of rights for that society and, when they do, their view prevails. ... [T]his

arrogetion of judicid authority, this disabling of representative inditutions, and above dl this

quite striking political inequdity, should be frowned upon by any right-based theory that

sresses the importance of democratic participation on maiters of principle by ordinary men

and women.®

Dworkin and Waldron agree, then, in their rgection of the conventiond trade-off. Where they
dissgreeisinidentifying which of its dimensionsis defective. Dworkin denies (but Waldron agrees) that
judicid review dways loses points for legitimacy insofar asit produces counter-mgoritarian decisions, and
Wadron denies (but Dworkin agrees) that judicid review gains points for legitimacy insofar asit protects
fundamenta individud rights. My own view, to re-iterate, is that the conventiond wisdom is right to
suppose that, as an indtitution, judicia review isliable to assessment dong both dimensions, gaining points
on one and losing them on the other. Consequently, the centrd question for assessors of judicid review is
whether the points it gains for protecting fundamenta individud rights outweigh the points it loses for
thwarting the will of the mgority. We should natice afurther point in this connection, namely, that Dworkin
and Wadron dso implicitly agree in pursuing the Srategy of arriving a adear verdict about judicid review
without having to face, and so to answer, that tough question. While | shdl not pretend to answer that tough
question here, my defence of the conventiona wisdom amounts to the insistence, as againgt Dworkin and
Wadron, that assessments of judicid review cannot avoid facing it.

Thereisafind point on which Dworkin and Wadron agree; and this brings me to the second part
of my title. They agree -- itisexplicit in Dworkin, but | think dso implicit in Waldron -- that the vaue of
positive freedom, or individua sdif-rule, bears on theissue of paliticd legitimacy, and o on the assessment
of judicid review. Here, for once, | concur. But | dso think that a proper gppreciation of the requirements

order to protect other values, including individual rights. ... In many ways, however, this new view of the debateis as
confused as the older one. | shall try to convince you to see the constitutional argument in entirely different terms: as
adebate not about how far democracy should yield to other values, but about what democracy, accurately understood,
redlyis (FL, p. 15).

* J. Waldron, “ Rights and Majorities: Rousseau revisited,” in J. Chapman and A. Wertheimer (eds.), Majorities
and Minorities, NOMOS XXXII (New York: New York University Press, 1990), pp. 44-75; “ A Right-Based Critique of
Constitutional Rights,” Oxford Journal of Legal Studies 13(1) (1993), pp. 18-51; Law and Disagreement (Oxford:
Clarendon Press, 1999), part 111. ReferencestoLaw and Disagreement will be abbreviated asLD.

® Waldron, “A Right-Based Critique,” p. 42. Cf. LD, p. 15.



of individua sdf-rule can only, and plainly does, lend support to the conventional wisdom about judicia
review. Hencel shdl attempt to show not only that Dworkin and Waldron fail to debunk the conventiona
wisdom, but aso, more specificdly, that appeds to sdf-rulein pursuit of that end are misguided because
s f-defedting.

2. To ddiver on these goods, let me begin by gating, smply and dogmetically, what | take to be the correct
conception of whet is required for an individua to rule himsdlf or hersdlf in political community with others.
Asit happens, thisis a conception | take over from Rousseau,® who was interested in many of the same
issues that arise in the assessment of judicid review. Although the present discussionisnot at dl higtoricd,
it will, I hope, dso serve to illudrate the insght that is sometimes to be gained from rewvidgting a
contemporary issuein an higtoricd light.

| shdl focus on the hard case of sdf-rule, which is to explain how an individud rules hersdf in
obeying acommunity decison from which shedissents 1t may be that the correct account of this hard case
does not generdise to dl cases in which we wish to spesk of individua sdf-rule. But | shdl not be
concerned to decide this question, as our attention will be restricted throughout to the case of dissent.
Rousseau's claim -- as| shdl cdl it -- isthat, in obeying the decison from which she dissents, an individua
is nevertheless plausibly counted as ruling hersdf if an objective condition and a subjective condition are
both satidfied. The objective condition isthat the decison promates the individud'sinterest. By ‘interest’
here, | have in mind a critical notion of interests, according to which what isin someonesinterest can be
disconnected from his preferences and need not be confined to his narrow sdlf-interest.” The subjective
condition isthat there is some sense in which the individua accepts that the decison isin her interest.

No doubt it would help to have an example, as well as some eucidation of the dippery sounding
phrase ‘some sense in which’ that gppears in the subjective condition. Let me borrow the following
example from Dworkin:

Suppose the legidature enacts a law making it a crime for someone to burn his own

American flag as an act of protest. Suppose this law is chalenged on the ground thet it

impairs democratic self-government, by wrongly congtricting the liberty of speech, and a

court accepts this charge and strikes down the law (FL, p. 32).

Here the rlevant community decison procedureisjudicia verdict; and the effect of the decison at hand
isto dissble the aitizens from making laws crimindising dl flag-burnings. Let us say that obedience to this
decison requires refraining from efforts to have dl flag-burnings crimindised (or, perhaps better, bstaining
from interference with acts of flag-burning).

Now consider an individud -- call him George W. -- who believes that laws againgt flag-burning
are required to promote the common interest. Despite this belief, he does obey the court's decision.

® For adefence of this reading of Rousseau, see my “What is the General Will 2,” The Philosophical Review
109 (4) (2000), pp. 545-581.

" For ahelpful discussion of this notion, see Raymond Geuss, The idea of a critical theory (Cambridge:
Cambridge University Press, 1981), ch. 2.



Rousseau'scdam isthat Georgeis plausibly counted as thereby obeying himself, and not smply the court,
notwithstanding his dissent, if (8) the decision promotes hisinterest -- i.e, heis, as amatter of fact, wrong
to think that laws againgt flag-burning are required to promote the common interest -- and (b) thereis some
sensein which he, George, accepts that the court's decison promotes hisinterest. Let metry to explain
condition (b), the subjective condition: Its burden isto find some way, other than hisbelieving it to betrue,
for the individua to accept that the court's decison isin hisinterest. George cannot Smply believe it, snce
ex hypothes thisisacase of dissent. A range of sensesisavailable here. But | shdl focus on what seems
to me to be the weakest coherent sense of “accept’ in which someone can accept that adecision isin his
interest.

Suppose George understands himself as identified with his political community, and therefore as
bound to obey its decisons, even those he believes do not promote his interest. Georges sdf-
understanding nevertheless depends, let us dso suppose, on his believing that the community's decisions do,
on thewhole, promote hisinterests® and that his interests are taken as serioudy as those of everyone dse.

In that case, aslong as George's belief that the court's decision about burning the flag is incorrect does not
move him to revise his sdlf-underganding, the obligation to obey the court's decision is one that George
will accept, and accept on the basis of understanding himsalf as identified with the community.® | think it
is reasonable to hold that George's sdf-undersdanding, together with the fact that he omitsto reviseit in the
light of the court's decision, suffices for him to satisfy the subjective condition.

We should distinguish a strong and a wesk verson of Rousseau's claim that the objective and
subjective conditions | have articulated represent the correct account of individual sdf-rule. The weak
verson says that these two conditions are jointly sufficient to make it plausible that an individud who
obeys some community decison from which she dissents nevertheess rules hersdf in so doing. | shdl teke
it thet this week daim is pretty intuitive® The strong version says that these two conditions are (also)
individually necessary to make this plausible (but cf. note 8). | shdl aso undertake to defend this strong
clam. However, | shdl do so by considering the objective and the subjective conditions separately, and
thisin the context of criticisng Dworkin and Waldron directly.

This gtrategy is made possible by the fact that Dworkin and Waldron each rejects the necessity of
one of these conditions on individud sdlf-rule, though (once again) they disagree about which condition to
rgect. Aswe shdl see, Dworkin rgects the subjective condition, while Wadron rejects the objective
condition. | shal accordingly defend the necessity of the subjective condition in the course of criticisng
Dworkin; and defend the necessity of the objective condition in the course of criticiang Waldron. Neither,

& Naturally, one may also wish to weaken the objective condition in a symmetrical fashion -- so that it only
reguires, for example, that the community's decisions do, on the whole, promote George's interest.

° | have adapted this example from Charles Taylor'sinstructive discussion in “Liberal Politics and the Public
Sphere.” See hisPhilosophical Arguments (Cambridge, Mass.: Harvard University Press, 1995), pp. 276-78.

% 1t may be objected that these conditions do not require the individual to participate in the community's
decision. | am not sure myself that such participation is strictly anecessary condition on self-rule. But, since the problem
of dissent arises even where the most direct forms of participation are in place (e.g., in Rousseau's assembly), the
objection isnot really to the point here. If need be, the claim of joint sufficiency can be taken as presupposing that the
reguired form of participation, whatever that may be, isalready in place.



| shdl thereby argue, operates with a plausible conception of individud sdf-rule. Not only that, but | hope
furthermore to show that this implausibility in their repective conceptions of sdf-ruleisintimately related
to the implaugihility of their symmetrical departures from the conventional wisdom about judicid review.

3. Dworkin'sargument is complicated and indirect. | shall focus on its central branch, theam of whichis
to refute what he calls the majoritarian premise, which holds that

political procedures should be designed so thet, a least on important matters, the decison

that is reached isthe decison that amgority or plurdity of citizensfavors, or would favor

if it had adequate information and enough time for reflection (FL, pp. 15-16).

Dworkin holds, reasonably enough, that some such premise lies behind the widespread belief that
judicid review compromises democracy. His srategy is to refute the mgoritarian premise by
refuting three argumentsinitsfavour. | shal confine mysdf to just one of these exercises, Snce for
the most part Dworkin's criticisms have a common structure

Condder then what Dworkin calsthe *argument from liberty.” This argument maintains that ‘when
conditutiond disabling provisons, like those found in the Bill of Rights, limit what a mgority can enact, the
result isto compromise the community's freedom’ (FL, p. 21). Theimplication is that such compromises
are a least presumptively illegitimate. Dworkin says explicitly that the freedom in question hereis postive
freedom, which includes the *right of the people to govern themselves (FL, p. 21).

Before refuting the argument from liberty, Dworkin re-interprets it somewhat. Some clarification
is required, he suggests, concerning how thisided of salf-rule gppliesto dissenting individuds.

Why am | free -- how could | be thought to be governing myself -- when | must obey

what other people decide evenif | think it wrong or unwise or unfair to me and my family?

What difference can it make how many people must think the decison right and wise and

fair if it isnot necessary that | do? (FL, p. 22).

Dworkin'sfirst move isto introduce what we might think of as a place-holding solution. He introduces
the notion of mora membership in a community, which is defined as a kind of membership such that
dissenting but obedient members count as obeying themselves:

We must describe some connection between an individua and a group that makes it fair

to treat him -- and sensible that he treat himself -- as respongible for what it does. Let us

bring these ideas together in the concept of moral membership (FL, p. 23).*

If | am amoral member of some community, then *its act isin some pertinent sense my act, even when |
argued and voted againgt it’ (FL, p. 22). Thisisa‘place-holding’ solution because, so far, Dworkin has
samply told us what would be needed in order to apply the idedl of sdlf-rule to the case of dissenters, and

" Dworkin's solution is strikingly similar to Rousseau's. As Rousseau would put it, thiskind of membership
isintroduced by an individual's plausibly identifying his true self with the community. Dworkin is conscious of the
similarity, explicitly offering * Rousseau's idea of government by general will’ as an example of an alied conception
(Freedom's Law, p. 20). Not to mention histitle.



givenusanamefor it. Asyet, we do not know anything substantive about the nature of mord membership
or even whether it is more than an empty solution, a place held open with nothing capable of filling it.
Dworkin's second move is then to propose some substantive content for the notion of mora
membership. To thisend, he specifies two kinds of condition on morad membership, structural conditions
and relationa conditions. For our purposes, the relational conditions are the significant ones™® They
describe how an individua must be treeted by a genuine politica community in order that
he or she be a mord member of that community. A politicad community cannot count
anyone as amora member unlessit givestha person apart in any collective decison, a
stakein it, and independence from it (FL, p. 24).

Dworkin dso cdls these conditions ‘the democratic conditions (FL, pp. 17 and 24). Since their specific
content does not especialy matter to us, let us pass the details over.™

We can summarise the upshot of Dworkin's two clarificatory moves asfollows. In order for the
vaue of individud sdf-rule to apply to the case of dissenters, its gpplication must be restricted to
communities of moral members, and in order to quaify as acommunity of mord members agiven politica
community musgt satisfy the ‘democratic conditions; i.e. Dworkin's particular interpretation of the relationa
conditions on morad membership. Thejoint upshot, accordingly, isthet the application of individud sdf-rule
to agiven paliticd community presupposes the satisfaction of Dworkin's democratic conditions.

Thus clarified, the argument from liberty is not hard to refute. That is because the mgoritarian
premise omitsthe crudd qudification now built into the argument from liberty, viz. that counter-magjoritarian
decisons compromise sef-rule only if dl the members of the rdevant community are mord members. It
follows that the mgoritarian premise cannot be defended on the basis of the argument from liberty.

To thispoint, it may seem asthough Dworkin's argument is a least consstent with the conception
of sdf-rule | sketched earlier, following Rousseau. But it isnot. The critical difference is that Dworkin
interprets his ‘ democratic conditions -- part, stake, and independence -- purely on the model of what |
cdled the objectivecondition. That iswhy | said earlier that the further details of Dworkin's conditions did
not matter. When it comes to interpreting and gpplying the democratic conditions in practice, Dworkin's
concern issimply to get the answers objectively correct:

How should a political community that ams at democracy decide whether the conditions

democracy requires are met? ... | see no dternative but to use a result-driven rather than

a procedure-driven standard for deciding them. The best ingtitutiond structure isthe one

best calculated to produce the best answers to the essentidly moral question of what the

democratic conditions actudly are, and to secure stable compliance with those conditions

(FL, pp. 33-4).

2 The structural conditions are largely there to ensure that communities of moral members wind up looking
something like nations. For example, ‘[the community] must have been established by a historical process that has
produced generally recognized and stable territorial boundaries' (FL, p. 24).

Y For a detailed specification, see R. Dworkin, “Equality, Democracy, and Constitution: We the People in
Court,” Alberta Law Review 28 (2) (1990), pp. 324-346.



This comes out even more clearly in his discusson of how to assess the court's decison in the flag-burning
case presented earlier:
If the court's decidon is correct -- if laws agang flag-burning do in fact violate the
democratic conditions set out in the Condtitution as these have been interpreted and formed
by American history -- the decison is not anti-democretic, but, on the contrary, improves
democracy. No mora cost has been paid, because no one, individudly or collectively, is
worse off in any of the dimensions we have now canvassed (FL, p. 32).

Consequently, if Rousseau is right that the satisfaction of some kind of subjective condition is
necessary for someone to be plausibly counted as obeying himsdf when obeying a decison from which he
dissents, then Dworkin's refutation of the argument from liberty does not sand up. This engages what |
called the strong version of Rousseau's claim about individua sdlf-rule* But surely Rousseau is right.
Surely, that is, some kind of subjective condition is necessary. Otherwise, how could we distinguish
obeying onesdlf from smply doing what was in one's objective interest? Why isit my sdlf that | obey in
such cases, as opposed to some impersond rule-book? Certainly not because what | do is, as a matter
of fact, in ‘my’ interest, as the same thing might be in everyone dses interest as well. By parity of
reasoning, | would then be obeying someone else as much, and in exactly the same sense, as| would be
obeying mysdf. Thisdrains the notion of obeying onesdf of dl distinctive content. Alternatively, how --
without any kind of subjective condition in place -- do we make sense of the active dement in the
correative notion of sdlf-rule or governance? If thereis no sensein which | acoept that what | doisin my
interest, if 1 do not recognise thisin any fashion, how can | be said to be ruling mysdf in going dong with
the community's decison?

Recdl our friend George W.. Imagine, contrary to what we said before, that the court's decison
in the flag-burning case does move him to revise his bdlief that, on the whole, the community's decisons
promote hisinterests. Imagine that it thereby moves him to abandon his previous sdf-understanding as
identified with his community, according to which he was bound to obey the community's decision because
of hisidentification with it.™> So described, George does not accept, not even in the weskest coherent
sense, that the court's decison promotes his interest. It seems very implausible to me, under these
circumstances, to count the court's decision as also George's decison, and hence implausible to count
George as ruling himsdf if he complies with the decison. Dworkin is therefore mistaken to daim thet, here,
‘no mord cost has been paid’ as long as ‘laws againgt flag-burning do in fact violate the democratic
conditions (FL, p. 32). George paysamord cog, the cogt of having his self-rule extinguished, and he pays
it even if the court's decison to grike the law againg flag-burning down is the right decison.

Of course, this mord cost may be worth paying. Perhaps the gain in terms of safeguarding the

¥ In Dworkin's language, Rousseau's claim would be that the plausibility of treating an individual asamoral
member of her political community also depends on there being some sense in which she accepts that she hasapart in
any collective decision, astakeinit, and independence fromiit.

' We need not suppose, implausibly, that the court's decision has this effect in isolation. Suppose, rather, that
it belongs to a consistent historical pattern of decisions, from all of which George dissented, and that this decision is
simply the proverbial last straw.



common interest in free gpeech isworthit. That is another question: precisely the question, indeed, that
the conventiona wisdom says we must face in evauating judicid review. It may help to seethispardld if
we recognise that the focus of concernin Dworkin's argument is not actualy a member of the outvoted
minority. That is Rousseau's concern, but not Dworkin's. His focusis rather the members of the majority,
who find that their vote -- e.g., their vote (or that of their representatives) to arimindise flag-burning --
carriesthe day, only to be overturned by the court.

Suppose that the court's decision is correct -- it safeguards the right of free speech, say, whichis
in the common interest. The conventiond wisdom holds that such gains in the objective correctness of
indtitutiona outcomes may nevertheless have to be traded off, as far as paliticd legitimacy is concerned,
againg lossesin the popular acceptance of those outcomes -- losses, e.g., in their acceptance by George
and therest of the mgority. Dworkin deniesthis, and he saeksto bolster his denid by making the relevance
of popular acceptance to palitica legitimacy depend upon the satisfaction of certain objective qudifying
conditions, his‘democratic’ conditions.

But there is an important mistake in this srategy, which we are now in aposition to appreciate. It
consgts in the fact that, even if we grant Dworkin's contention that only popular acceptance among a
community’s mord membersisreevant to politica legitimacy, his position remainsimplausble. His postion
remains implausible because, as Rousseau saw, popular acceptance is equaly relevant to judgements of
mora membership. Hence, if George and the ret of the mgority fall to satisfy the subjective condition,
then they no longer count as mord members of the community and their compliance with the court's decison
no longer counts as obedience to themsalves. In that case, they Hill pay the cost of having their sdf-rule
extinguished, a mord cogst that continues to be relevant to politicad legitimacy on Dworkin's own
assumptions. So the conventiond trade-off Smply resurfaces, now in the form of atrade-off between sdlf-
rule (rather than mere popular acceptance) and the safeguarding of fundamentd rights.

4. Let us now address Wadron. | shdl describe less of his podtion, Snce it is not as developed as
Dworkin's. Infact, | shdl only examinetwo of hisclams. Condder apolitica community whose members
are beset by mora disagreements. Wadron's firg clam is tha such a community requires some
authoritative means for taking decisionsin the face of those disagreements; and thet the principle ‘ Let the
right decison bemade cannot serve as an adequate principle of authority (LD, p. 213). The effort to gpply
this principle will only reproduce the disagreements it was meant to resolve.

It is no good saying that when people disagree about rights, the view which should prevall

isthe truth about rightsor the best account of rights Each theorist regards his own

view as better than any of the others.... So thisway of settling on asodid choicein theface

of adisagreement would reproduce exactly the disagreement that called for an authority-

ruleinthefirst place. The theory of authority must identify some view asthe oneto prevall

on criteria other than thase which are the source of the origind disagreement (LD, p. 245).

Wadron's second claim isthat, even if some adequate principle of authority were known to resolve
disagreements correctly,*® that would not count initsfavour. Thisdam is entailed, eg., by his contention

® Known, that is, by some.



that, considerations of free speech aside,'’ there is nothing to be said in favour of minority opinions in
democratic debate.
Whét respect, then, is owed to minority opinion in a Rousseauian polity? The provocative
answer is none a dl, so far as palitica action is concerned. If there is some sort of
argument for the legitimacy of mgoritarianiam and if votes redly do represent opinions on
the proper balance of interests in society and not interests themsdlves, then the mgjority
view should Smply prevail, and the minority regard their view as defeated.®

The fact that the minority may actudly be right, in other words, smply does not count. It is here that
Wadron's rgjection of the conventiona trade-off about judicia review emerges clearly. Even if the courts
make correct decigons about rights, this generates no merit points for the inditution of judicid review, not
as long as the courts decisions are counter-mgoritarian. A court's verdict is just like aminority opinion in
that respect.

Waddron's first clam is obvioudy correct. Nevertheless, his second clam does not follow.
Congder, eg., the principle ‘Let the [unelected] judges decide’ As Waldron acknowledges™ this
principle can serve as an adequate principle of authority; it isthus unlike the principle ‘ Let the right decison
be made’ which cannot. There is accordingly a red point to asking which is the better principle of
authority, ‘Let the [unelected] judges decide’ or ‘Let the mgority decide” Thisis tantamount to asking
how we should evaluate the indtitution of judicid review.

Suppose we gart from the assumption, which Dworkin would dispute, thet there is some mord loss
whenever acommunity’s principle of authority licenses a counter- mgoritarian outcome. L et the expression
procedural neutrality desgnate the dimenson of mora assessment in which this loss is incurred, the
thought being that a decison procedure is not fully neutral with respect to the totd number of affected
opinion-holders unless it smply counts the numbers and decides with the plurdity. It follows that the
principle ‘ Let the mgority decide’ is superior to the principle ‘ Let the [undlected] judges decide’ in terms
of procedura neutrdity. So far, dl grist for Wadron's mill.

But now let us dso assume that, in fact, the judges will decide certain issues correctly (i.e,
according to peopl€e's objective interests) -- rights issues, say. |Is there a consequent mora gain to set
agang the potentid lossesin procedurd neutrdity when evaduating the principle * Let the [unel ected] judges
decide ? Wadron inggtsthat thereisnot. Yet nothing in hisfirs dam supportsthis concluson. If people
disagree about whether the judges will decide correctly, they will, of course, dso disagree about whether
there will be any such gain in letting the judges decide. But that is congstent with the hypothesis thet there

" The passage quoted immediately below continues as follows: ‘But thisresponseisalittle glib. Respect is
owed to minority opinions as opinions. They should be aired in debate, and be given an effective chance to win
supporters.” Waldron, “Rights and Mgjorities,” p. 65.

8 Waldron, “Rightsand Majorities”, p. 65. Cf. p. 70: ‘Buit at [the level of decision-making, the concept of rights
as trumps] does not make sense in relation to Rousseauian democracy, for there everything relevant to political
justification may already have been considered.’

¥ Waldron, “A Right-Based Critique,” p. 32.



redly isagan, and so cannot exclude it. Moreover, disagreements about the existence of this gain will not
in the least impair the ability of the principle ‘ Let the [unelected] judges decide’ to function as a principle
of authority -- thet is, they will not impair its ability to deliver clearly interpretable verdicts in settlement of
this or that disagreement.

To appreciate what sort of mord gain there might be in letting the judges decide, we must return
to the vaue of individua sdf-rule. Sdf-rule, a least on Rousseau's conception, is distinguished from
procedurd neutrdity by the requirement that decisons promote whet is, as a matter of fact, in the
individud's interest. According to the strong verson of Rousseau's claim, this objective condition is a
necessary condition of individud sdlf-rule, whereas no such condition congrains the achievement of
procedura neutrality. One option isfor usto trest Rousseau's claim as dipulatively defining avaue cdled
‘sf-rule’ It would then follow trividly that the prindple ‘Let the [undected] judges decide’ gainsanomina
mora advantage under the assumption that the judges will decide rights issues correctly.

| assume that this option is not terribly profitable, snce there is no chalenge in having to trade
procedura neutraity off againgt amerely nomina mora advantage. So | shdl try, instead, to articulate a
genuine mord advantage that communities stand to gain by affirming the vaue of sdf-rule as Rousseau
concelved it. The advantage of individua self-ruleis that it offers specificdly to engage the dlegiance of
dissenting citizens, those who object to this or that particular lawv. As we shal discover, however, this
advantage depends upon affirming the objective condition that distinguishes sdf-rule from procedurd
neutrdity.

It will help to work with an example. For convenience, let us recycle the issue of burning flags.
Suppose the law of our land, as decided by the Supreme Court, permits flags to be burned. A mgority of
citizens believes tha the rdevant law flouts the common interest, while an ‘ enlightened minority’ believes
the opposite. Despite its dissent, the mgority understands itsdlf asidentified with the entire community, in
a fashion pardld to our friend George W., and the Supreme Court's decision has not disturbed this
sf-undersanding. Imagine that the ‘ enlightened minority’ knows both what the maority makes of the
Court's decision and how the mgority understands itsdlf.

Now, as| have described the situation, the *enlightened minority’ believes that the law permitting
flag-burning satisfies the objective conditior: it affirmsthat, in fact, thislaw promotes everyone's interest,
the mgority's included. What difference does this make? Since both the objective and the subjective
conditions are stidfied, | think the *enlightened minority’ isjudtified in regarding the mgority asruling itself
when it obeys the Supreme Court'sdecison. (Asl saidin 82, | takeiit that thisis pretty intuitive). If the
‘enlightened minority’ bdieves in individuad sdf-rule, it will regard the lawv permitting flag-burning as
therefore having greater politicd legitimacy than it would otherwise have had -- greater legitimacy, in
paticular, than any law the citizens have not given to themsdves. Thus, eg., the minority will bein a
position Sncerdly to daim that the members of the mgority disobey themsdaves unless they comply with the
Court'sdecigon. Moreover, in acommunity thet affirmsthe vaue of individud sdf-rule, thisdaim of greater
legitimacy is asserted in alanguage that the dissenting maority itsalf accepts.

However, the ‘enlightened minority’ can plausibly regard the Court's decison as enjoying this
gregter politicd legitimacy only if the minority itsaf believes that the mgority's interest is promoted by
permitting the flag to be burned. The minority's judtification for regarding the mgority as ruling itsdf here
depends, that is, upon (its belief in) the satisfaction of the objective condition. To seethis, et us consder
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two variations on the example.

Recdl that the mgority believes that the Court's decision permitting flags to be burned flouts its
interest. Suppose that the minority now concurs.® Let us consder what justification the minority might
have for regarding the mgority as ruling itsdf. What about the satisfaction of the subjective condition done
-- the fact that the mgjority obeys becauseit dill identifiesitsdf with the entire community, believing thet,
on thewhale, the laws promote itsinterests? The rdevance of thisfact depends, it ssemsto me, on whether
the laws redlly do, on the whole, promote the mgority's interests. If they do, then | readily concede the
plaushility of regarding the mgority as ruling itsdlf in obeying the Court's decison. But, inthet case, it dso
remanstrue that the law in question satisfies an objective condition of sorts, dbat aweekened one (cf. note
8). So described, the case cannot be used to demondtrate the superfluity of an objective condition on
individud sdf-rule.

To test the necessity of the objective condition on self-rule, we therefore have to examine the case
in which thelaws do not, in fact, promote the interests of the mgority, not even ‘on the whole” We may
add that the ‘ enlightened minority’ now knowsthis, too. Inthis crucid case, the mgority's understanding
of itsdf asidentified with the entire community is predicated upon itsfdse belief (that the laws promote its
interests on the whole). The only judtification the minority might have for regarding the mgority as ruling
itself hereis, once again, the mgority's satisfaction of the subjective condition. But | do not see how the
mgority'sdel uded sdf-understanding can serve to justify anyone who recognises the delusion in regarding
the mgority asruling itsdlf.

We have to take serioudy the fact that thisis a case of dissent. The mgority's pogtion isthet the
law permitting flag-burning floutsits interests. Consequently the mgority isdivided, in a sense, againgt
itsdf. That is, eachindividud initisdivided agang hersdf. On the one hand, each member of the mgority
believes that the law floutsitsinteredts, this hdf of her sdf rgectsthelaw. On the other hand, each member
also ‘accepts -- resorting to the watered-down form of acceptance secured by the subjective condition
-- that the law promotesits interests; this haf of her salf acceptsthe law. In crediting such a person with
sdf-rule, one privilegesthe haf of her sdf that acoeptsthe law over the hdlf that rgectsit. Some judtification
is needed for doing 0 and the mere fact that ‘ she' accepts the law -- i.e,, that she satisfies the subjective
condition -- does not count. It does not count because it is equaly true that ‘she’ rgjects the law. So
another judtification is needed.

Now, in the fird variaion on the example, another judtification was available. When one's own
judgement isthat the rlevant law redlly does promote the dissenting mgority's interet, then in crediting the
mgority with sdf-rule, one privileges the hdf of the mgority's sef that is correct, abeit watered-down, and
discounts the haf thet isincorrect. The minority's judtification for privileging the haf of the mgority's saif
that accepts the law permitting flag-burning was thus thet that half is correct. However, when one accepts
the majority's objection to the law, that judtification is not available. In the crucid second varigion on the
example, the *enlightened minority’ has somehow to privilege the incorrect hdf of the mgority's sdf, while
lacking abasis on which to discount its correct haf. How, in the face of the mgority's own objection to
the law on flag-burning, can its water ed-down and deluded acceptance of that law license anyone to credit

% The minority now believes that the particular law in question is not in the majority's interest. It may still
believe that the law isinits own interest. For present purposes, that is neither here nor there.
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the mgority with saif-rule?”! It cannot.

If individud sdf-rule as Rousseau concelved it is a genuine vaue, laws that citizens give to
themsdves have a greater palitica legitimacy than laws not given by the citizensto themsdves. But, aswe
have seen, such daims of greater legitimacy can only be plausibly asserted in behdf of alaw that stisfies
an objective condition. The satisfaction of an objective condition is necessary in order to justify privileging
the half of adissenting citizen's self that accepts the law in question over the haf that does not.

Say the *enlightened minority’ isright to beieve that the mgority rulesitsdf in obeying the Supreme
Court'sdecison. That is something to be said in favour of the decision, and of the indtitution that produced
it. Still, it does not follow that the law permitting flag-burning is, al things consdered, paliticaly legitimate.

The law remains opposed by the mgority; and we have been assuming -- quite reasonably, | think -- that
thereisdso avadue of procedurd neutrdity, which thislaw plainly violates. Here we return to confront the
trade-off enshrined by the conventiona wisdom, now in the form of atrade-off between individud sdf-rule
(secured here by safeguarding fundamentd rights) and procedura neutraity (understood as the vaue behind
mgority rule).

Provided that there is a prima facie case for regarding individua sdif-rule as a genuine vaue, it
cannot Smply be assumed that procedurd neutrdity will prevail in atrade-off againg sdf-rule. Hence, to
maintain, as Wadron does, that ‘Let the mgority decide’ is a better principle of authority, dl things
considered, than ‘Let the [unelected] judges decide’ because it scores higher in terms of procedura
neutraity, one must also demondirate that procedurd neutrdity is more important than individua sdf-rule
or that the two values do not actualy conflict.?

Asit stands, Wddron's position on judicid review isimplausible because he does not even atempt
to demondrate one of these further clams. One explanation for thisisthat his argument is not meant to be
complete. Another, however, isthat he overlooks the ggp in his argument because he understands sdif-rule
purely in terms of whet | have called the subjective condition, thereby assmilating it to procedura neutrdity:

‘if we take our Stuation in socid life serioudy, we may say with Rousseau that the only thing that “ sdif-
imposed” can mean in acommunity is participation on equa terms with othersin the framing of lavs’® On
the account of Rousseau | defend elsewhere (cf. note 6), this is a mistake about Rousseal. More
importantly, on the account of individud sdf-rule | have defended here, it is dso amistake about individua
sdf-rule. Not only can ‘ sdf-rule mean something other than procedurd neutrdity, but it does.

| have not offered any suggestions about how evaduations of judicid review should trade its
(alleged) merits as an indtitution that produces correct outcomes off againgt its demerits as an inditution that

' Notice that this question does not arise for the majority itself. Given that the majority believes that, on the
whole, the laws promote itsinterests, the fact that its belief is false must, from the majority's own point of view, remain
off stage. Hence questions that presuppose arecognition that the majority's belief isfalse also remain off stage. For the
majority to regard itself asruling itself, it therefore sufficesthat it satisfies the subjective condition.

 For example, procedural neutrality might be more important because, appearances to the contrary, individual
self-ruleis not really avalue after all. Alternatively, the two values might not conflict here because the judges will not,
in fact, decide correctly any more often than the majority of the people or their representatives.

# Waldron, “A Right-Based Critique,” p. 38.
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produces counter-mgoritarian outcomes. | have ingsted only that some trade-off needsto be made. We
have seen that, in their own evauations of judicid review, Dworkin and Waldron both drive, each in his
own way, to avoid this trade-off. By drawing on a certain conception of individud sdf-rule, | have sought
to exhibit the mistakes their respective paths of avoidance involve, and thereby to defend the conventiona
wisdom about judicid review.

If I am right to attribute this conception to Rousseau, a measure of irony can be added to the find
balance. For in denying that a trade-off has to be faced here, Dworkin and Waldron each appesal to
Rousseau -- Wddron explicitly and Dworkin at least implicitly (f. note 11) -- and yet it is precisely
Rousseau who helps us to gppreciate the inevitability of some trade-off dong these lines, a leedt for citizens
who aspire to rule themselves.™

" Earlier versions of this paper were presented to a Symposium on Constitutionalism and Democracy at the
Universidad Torcuato Di Tella, as a political science colloquium at the University of Chicago, and as a philosophy
colloquium at Georgetown University. | thank all three audiencesfor stimulating discussion. | am also grateful to John
Cooper, Amy Gutmann, Gilbert Harman, Arthur Ripstein, Connie Rosati, and Jeremy Waldron for hel pful comments on

aprevious draft.
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